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seen and pointed out by the Circuit Court of Appeals 16 in a decision 
reversing that of the District Court. In this latter decision the 
shippers of the jettisoned cargo were allowed general average, the 
saved cargo owners not being allowed to set up the negligence of 
the vessel as a defense to contribution when claimed by another 
shipper," and being denied the right to transfer such responsibility 
to the ship. The court pointed out that jettison of cargo is a peril 
of the sea within clauses excepting liability for such perils, and 
that as such a peril it brings the present case under the protection 
of the Harter Act, which expressly protects owners from "respon- 
sibility" under such circumstances, irrespective of negligence, 18 and 
also alluded to the practical consequences that would ensue from 
the "proximate cause" construction contended for. 

The effect of this decision would seem to be to establish a con- 
struction of the act protecting owners from "responsibility" for all 
injuries to cargo resulting directly or indirectly from faults or 
errors in navigation or arising from dangers of the sea. 

This is undoubtedly in accord with the original intent of the act. 
The fact remains, however, that under the present construction it 
is not to the interest of the owner or the master to minimize losses 
by prudent general average sacrifices in cases where the venture is 
imperilled by negligence, because, while under The Strathdon the 
shipowner may have his sacrifice set off against a greater or equal 
sacrifice by the cargo owner when the latter originates a general 
average adjustment, if it is the shipowner whose sacrifice is the 
greater and if it is he who claims contribution, the rule of The 
Irawaddy would seem still to apply; and therefore a master having 
the alternative of ship or cargo sacrifice would naturally choose the 
latter as more likely to result in ultimate benefit to his employer, 
the shipowner. Should not the courts go farther and overrule The 
Irawaddy, and allow the shipowner general average contribution in 
respect to sacrifices incurred in such circumstances as there pre- 
sented, and thus place the master in a position where he can 
impartially and efficiently use the best means available to extricate 
his ship and cargo from: the results of misadventure? 

W. N. K. 



Agency: Attorney and Client: Power of an Attorney 
to Subject His Client to Liability for Services of Additional 
Attorneys — When must a client pay for the services of attorneys 
hired by his attorney without his consent or authorization ? Cormac 
v. Murphy 1 raises this question for our consideration, though on 



"The Mary F. Barrett (March 24, 1922) 279 Fed. 329 (Rehearing denied 
May 8, 1922). 

» Strang v. Scott (1889) 14 App. Cas. 601, 61 L. T. 597, 38 W. R. 452, 
6 Asp. M. C., being given as illustration. 

"The Strathdon (1900) 101 Fed. 600, 41 C. C. A. 515. 

' (June 30, 1922) 38 Cal. App. Dec. 500, 208 Pac. 360. 
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the facts of the case the decision is clearly right. In that case it 
was found that the attorney hiring the plaintiff had not been 
retained by the defendant as attorney, but merely as an agent "to 
obtain information" concerning an estate. Accordingly, since he 
had no authority to hire another attorney, and the client gave no 
consent, the court held that no liability attached for the services of 
the plaintiff, hired by defendant's agent. 2 The case should be con- 
sidered to come within the rule that "where the employing counsel 
has not himself been engaged [as counsel] the assistant counsel 
retained by him cannot recover from the supposed client." 3 The 
court, however, stated by way of dictum that "an attorney has no 
general authority by virtue of his retainer to employ counsel or 
assistants at the expense of his client without previous authority 
or assent of the client." The only California case in point which 
is cited is Porter v. Elizalde,* where substantially the same state- 
ment was made as here. That case, however, cannot be considered 
as stating an all-inclusive rule applicable to every instance of the 
hiring of associate or assistant counsel, for there all of the parties, 
and the subject-matter of the litigation, were at one place, and in 
addition, the attorney had expressly agreed to bear all the expenses 
of the trial. The general proposition stated in Cormac v. Murphy 5 
has often been affirmed. 6 The grounds for the rule as stated seem 
to be that since the relation between attorney and client is personal 
and fiduciary, and an attorney is chosen with particular reference 
to fitness and capacity, a client cannot, without his consent, be 
forced to assume this relationship with any other attorney. 7 The 
statement of the general rule seems too broad, and if we are to 
accept it, it can be only after annexing numerous exceptions. 

Obviously, where an attorney is retained as counsel to protect 
the client's rights in general a broader rule is called for than in the 
case where the attorney is hired merely to conduct one suit at a 
place where all the parties are resident. 8 The general rule stated 

2 The controversy involved property in California claimed by defendant, 
residing in Ireland, as heir. Defendant's son hired one O'Leary in Ireland to 
obtain information regarding the, estate. O'Leary then wrote to the plaintiff 
in San Francisco and authorized him to act for the owners, whereupon 
plaintiff represented defendant in litigation, and now seeks to subject the 
estate to satisfaction of his claim for counsel fees. There can be no quarrel 
with the result reached by the court, for O'Leary was not hired as an attor- 
ney, but merely as an agent. However, if the dictum stated by the court 
should be followed, and considered as a general binding rule, the holding 
would have been the same if defendant had hired O'Leary as an attorney, 
and this is clearly wrong. See infra, n. 14. 

s Brown v. Underhill (1892) 4 Ind. App. 77, 30 N. E. 430. 

* (1899) 125 Cal. 204, 57 Pac. 899. 

5 Supra, n. 1. 

6 See note in 23 L. R. A. (N. S.) 702, 705, where it is stated that "it is a 
general rule that an attorney has no implied authority to employ associate or 
additional counsel" ; 15 Ann. Cas. 1180, and exhaustive tabulation of author- 
ities there cited. 

^ Chicago etc. Traction Co. v. Flaherty (1906) 122 III. 67, 78 N. E. 29. 
Also see cases referred to supra, n. 6. 
8 Paddock v. Colby (1846) 18 Vt. 485. 
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above should apply only where the circumstances involved are of 
the latter nature. 9 Where the appointment of the attorney is gen- 
eral in its nature, having to do with various matters, or with the 
protection of the client's rights in general, this would seem to imply 
an agency to do anything reasonably necessary to the protection 
of the rights of the client, 10 including the hiring of other attorneys 
in proper cases. 1 l 

Even where an attorney is hired with regard to one particular 
controversy there are some circumstances where he will find it 
inconvenient or impossible to attend to all the legal details involved, 
and will, accordingly, be entitled to hire other counsel. Thus, an 
attorney retained to conduct a suit may employ an attorney in 
another county to attend to any incidental matters or legal for- 
malities in that county, 12 and he may employ counsel to take deposi- 
tions of non-residents. 13 Also, if the client's rights are imperilled, 
or involved in litigation at a place distant from where the attorney 
is doing business, he may employ an attorney to carry on the neces- 
sary litigation at the distant point, 14 as in the case where an attor- 
ney for an estate was allowed to engage a law firm in a city where 
the estate was being administered. 15 

Furthermore, where it seems necessary, due to the existence of 
some particular circumstances, additional counsel may be employed, 
as where a client hires an attorney who is a member of a firm and 
the other members take part in the handling of the case, 18 or where 
a client has knowledge of the fact that his attorney, being indis- 
posed, has hired another attorney to argue the case. 17 It has been 
held that a client may be charged for the services of an assistant 

a See infra, notes 11, 12, 13, 14. 

w Northern Pacific Railroad Co. v. Clark (1901) 106 Fed. 794, 45 C. C. A. 
635, holding that "where the employment of the original attorney is general 
in its character, and amounts to an agency in the legal business of the client 
. . . [and additional counsel is employed] . . . the client will be bound by 
such employment." Accord: Vilas v. Bundy (1900) 106 Wis. 168, 81 N. W. 
812 

11 Accordingly, it was held in Cross v. A. T. & S. F. Co. (1897) 141 Mo. 
App. 132, 42 S. W. 675, that the appointment of an attorney as general coun- 
sel of a railroad company for a state presumptively carries with it the power 
to appoint necessary assistants in the different counties to effectuate the pur- 
poses of his own appointment. 

"Dillon v. Watson (1902) 92 N. W. (Neb.) 156, allowing an attorney 
conducting a case in another county to subject his client to liability for the 
services of a local attorney whom he employed to attend to necessary formal 
matters: People ex rel. Simon v. Pack (1898) 115 Mich. 669, 74 N. W. 185. 

"Fairchild v. Michigan Central Railroad Co. (1881) 8 111. App. 591. 

14 Note in L. R. A. 1918F, 8, 16 : "Authority to employ a second attorney 
may be implied if the employment appears to have been in a reasonable sense 
necessary— as where the affairs in question were to be transacted at a place 
so remote from the one at which the employing attorney was carrying on 
business that it must have been understood by his client that he was not to 
attend to them in person." 

i* National Bank v. Old Town Bank (1902) 112 Fed. 726, 50 C. C. A. 443. 

i« Williams v. More (1883) 63 Cal. 50. 

" Allen v. Parish (1902) 65 Kan. 496, 70 Pac. 351. 
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employed by his attorney to help him with his work. 18 This rule 
should apply in the case where a person seeks the service of an 
attorney who has large offices and numerous attorneys working for 
him and helping in the preparation of his cases. A knowledge by 
the client of the nature of the attorney's business should be pre- 
sumed, and from this should be implied an assent, in the absence 
of an agreement expressly providing otherwise, that the attorney 
carry on this case in the way he ordinarily handles cases, and charge 
the client for the services of the other attorneys working under 
him. 19 This is the only way an attorney employed to assist the 
client's counsel can protect his rights if the counsel hiring him 
absconds or becomes bankrupt. But, in the case of a firm of 
lawyers, or of the hiring of an office assistant, although the client 
is, as has been shown, liable for the services of the other members 
of the firm, or of the office assistant, his liability is to the firm, or 
to the attorney hired. The redress of the partner or office assistant, 
as the case may be, must ordinarily be against the party hiring 
him, especially if he is not the party conducting the case and deter- 
mining discretionary matters, but is clearly a subagent acting under 
the control of one other than the client. 

It would seem that since there are so many exceptions to any 
rule that can be stated against the right of an attorney to subject 
his client to liability for his hiring of assistant or associate counsel, 
it would be more in harmony with the actual situation to say that 
whether an attorney may thus subject his client to liability is a 
question to be determined by a consideration of all of the circum- 
stances surrounding such employment. V. L. K. 

Bailments : Damages : Measure of Damages in a Suit by a 
Bailee — The right of a bailee to recover full damages for injury to 
goods while in his possession, except where there is an agreement to 
the contrary, is established as California law by the case of Whitworth 
v. Jones. 1 Though new to the California courts, 2 the doctrine 
represents the orthodox view, which, however, has been the subject 
of much academic discussion. In such a proceeding the question 

"Kingsbury v. Joseph (1902) 94 Mo. App. 298, 68 S. W. 93; Briggs v. 
Georgia (1838) 10 Vt. 68. 

19 Eggleston v. Boardman (1877) 37 Mich. 1'4: "Under the retainer of an 
attorney or a firm of attorneys, much of the business necessarily to be done 
in the preparation of a cause may be done by them or anyone in their employ 
and under their direction, and it will be found extremely difficult to draw the 
line and say just what must be performed by the person or firm retained and 
what may be done under their direction by persons in their employ." 

i (July 10, 1922) 38 C. A. D. 601. 

2 The court cites no California authority to support the proposition, and 
no California case in point has been found. However, in Bode v. Lee (1894) 
102 Cal. 583, 590, 36 Pac. 936, where due to wrongful sales by his agent a 
bailee had been required to reimburse the bailor, though there was no contest 
on this particular point, the court approved the instruction of the lower court 
to the effect that "the plaintiffs could recover only such damages as they had 
sustained as bailees of the tin, and that if they had settled with their bailors, 
they could recover only such amount as they had paid in such settlement, not 



